STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

THE FLORI DA | NSURANCE COUNCI L, )
| NC. )
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Petitioner, )
)

VS. ) Case No. 04- 4490RP
)
DEPARTMENT OF FI NANCI AL )
SERVI CES, OFFI CE OF | NSURANCE )
REGULATI ON AND FI NANCI AL )
SERVI CES COWM SSI ON, )
)
Respondent . )
)

SUMVARY FI NAL ORDER

Both Petitioner and Respondent filed separate Mtions For
Summary Final Order on April 15, 2005 and May 17, 2005, based on
di fferent grounds, but relying on essentially the sane facts.
Both parties filed responses to the other party’'s notion and
presented oral argunent on the notions. Based on the review of
the file, the argunents of counsel and relevant statutory and
case law, this nmatter is appropriate for summary di sposition.
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For Respondent: Janmes H. Harris, Esquire
Jam e Metz, Esquire
Depart ment of Financial Services
O fice of Insurance Regul ation
200 East Gai nes Street
612 Larson Buil di ng, Room 645A- 5
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Whet her proposed Rul es 690 175. 003, 690 170. 005- 007, 690
170. 013, 690-170.0135. 690 170.014, 690 170.0141, 690-170.0142,
and 690-170. 0155 are valid exercises of del egated rul emaki ng
aut hority.

PRELI M NARY STATEMENT

On Novenber 12, 2004, in Volune 30, Nunber 46, of the
Florida Adm ni strative Wekly, the Ofice of |Insurance
Regul ation (O R) through the Departnment of Financial Services
(Departnent), published two Notices of proposed rul emaki ng for
proposed Rules 690 175. 003, 690 170. 005- 007, 690 170. 013, 690
170. 0135. 690 170. 014, 690 170.0141, 690-170.0142, and 690
170.0155. The proposed Rules variously deal with filing
procedures for a variety of insurance rates. Thereafter,
Petitioner, The Florida Insurance Council (FIC), Inc., filed a
Petition challenging the proposed Rules as an i nvalid exercise
of del egated | egislative authority.

On January 14, 2005, in Volunme 31, Nunmber 2, of the Florida
Adm nistrative Wekly, OR through the Departnent published two

Noti ces of Change to proposed Rules 690 175. 003, 690 170. 005-



007, 690 170.013, 690 170.0135. 690-170. 014, 690-170.0141, 690
170. 0142, and 690-170.0155. Thereafter, on March 2, 2005,
Petitioner filed an anended Petition challenging the validity of
t he proposed Rul es.

Finally, on April 15, 2005, in Volune 31, Nunber 15, of the
Fl ori da Adm nistrative Wekly, OR through the Depart nent
publ i shed two Notices of Change to proposed Rules 690 175. 003,
690 170. 005- 007, 690-170.013, 690-170.0135. 690-170. 014, 690
170. 0141, 690 170.0142, and 690 170. 0155.

Both parties have engaged in extensive discovery and have
filed relevant responses to di scovery and depositions.
Addi tionally, both parties have offered oral argunents in
support of their Mtions for Summary Final Order

FI NDI NGS OF FACT

1. Section 20.05, Florida Statutes, addresses the
structure and powers of the Departnent. Section 20.05 provides
as follows, in pertinent part:

20. 05 Heads of departnents; powers and
duties. --

(1) Each head of a departnent, except
as ot herw se provided by | aw, nust:

* * *

(b) Have authority, . . ., to execute
any of the powers, duties, and functions
vested in the departnment or in any
adm nistrative unit thereof through
adm nistrative units . . . designated by
the head of the departnment, . . . unless the



head of the department is explicitly
required by law to performthe sane w t hout
del egati on.

(e) Subject to the requirenents of
chapter 120, exercise existing authority to
adopt rules pursuant and [imted to the
powers, duties, and functions transferred to
t he departnent.
2. The Financial Services Comm ssion (Comm ssion) was
created within the Departnent pursuant to Section 20.121
Fl orida Statutes. However, the Comm ssion is not “subject to
control, supervision or direction by the Departnent of Financia
Services in any manner.” 8 20.121(3), Fla. Stat. The
Comm ssion is conposed of the Governor and Cabi net, who
collectively serve as the agency head of the Conm ssion. Action
by the Conm ssion can only be taken by majority vote “consisting
of at |least three affirmative votes.” 1d.
3. ORis a structural unit of the Financial Services
Comm ssion. Section 20.121(3) states in relevant part, as
foll ows:
(a) Structure.—The major structural unit of
the commission is the office. Each office
shal |l be headed by a director. The
followi ng offices are established:
1. The Ofice of Insurance Regul ation, which
shall be responsible for all activities

concerning insurers and other risk-bearing
entities .



* * * %

(b) Organi zation.-- The conm ssion shal
establish by rule any additional
organi zati onal structure of the offices. It

is the intent of the legislature to provide
the conmission with the flexibility to
organi ze the offices in any manner they
determ ne appropriate to pronote both
efficiency and accountability.

(c) Powers.—Comm ssion nenbers shall serve
as the agency head for purposes of
rulemaking . . . by the conm ssion and al
subunits of the comm ssion.

(emphasi s suppl i ed)

4. (Cearly, under the Departnent’s, the Conmm ssion’ s and
the O R s organi zational structures, only the Comm ssion may
promul gate rules for both itself and OR  The Departnent does
not have rul emaki ng authority over areas that have been given to
the Conmi ssion. On the other hand, nothing in the statute
prohibits OR, as directed by the Comm ssion, to perform steps,
prelimnary to proposing a rule, that often occur in the rule
devel opnent process prior to the actual Notice of proposed
rul emaki ng. See also § 120.54, Fla. Stat. To that end, the
Comm ssion, by non-rule policy, has delegated authority to AR
to engage in rulemaking activities on behalf of the Conm ssion.
However, this delegation is not limted to rule devel opnent
activities that occur prior to the Notice of proposed Rul es, but
aut hori zes publication of the Notice prior to approval by the

Commi ssi on of any proposed | anguage or policy statenment.



5. As indicated, the Notices for the proposed Rul es were
published in the Florida Law Wekly in Novenber 2004, with
vari ous changes nade thereafter. The proposed Rul es were
published as OR rules. Disturbingly and msleadingly, all the
Notices for the proposed Rules state that the agency head
approved the Rule that is the subject of the Notice on
Sept enber 3, 2004 or Novenber 2, 2004. However, none of the
proposed Rul es were approved by the Conm ssion, the agency head,

prior to their publication as a proposed rule in the Florida

Adm ni strative Wekly.

6. The specific agency authority listed in the Notices for
pronul gati ng the proposed Rul es was Section 624.308(1), Florida
Statutes. Section 624.308(1) grants the Departnment of Financia
Servi ces (Departnent) and the Financial Services Conm ssion
(Commi ssion) the general authority to adopt rules, pursuant to
Sections 120.536(1) and 120.54 in order to inplenment |aws that
confer duties upon them The statute does not confer the
authority on the Ofice of Insurance Regulation (OR) to adopt
rules. See § 624.05, Fla. Stat. The statutes that confer a
specific grant of rulemaking authority over the areas of the
laws i nplemented in the proposed Rules are Sections 627.0651 and
627. 331, Florida Statutes. These two statutes confer specific
rul emaki ng authority over certain areas of insurance ratenaking

only to the Conm ssion; specific rulemaking authority is not



granted to the Departnment or to OR Oher than rul emaking
authority, the various duties assigned in the |aws inplenented
by proposed Rules are given to OR

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. 8 120.57(1), Fla. Stat.

8. The Adm nistrative Procedures Act specifically requires
the “agency head” to approve all proposed rules prior to
publication in the Florida Adm nistrative Wekly. Section
120.54, Florida Statutes, provides, in material part:

(3) Adoption procedures.
(a) Notices.—

1. Prior to the adoption, anendnent, or
repeal of any rule other than an
energency rule, an agency, upon
approval of the agency head, shall give
notice of its intended action, setting
forth a short, plain explanation of the
pur pose and effect of the proposed
action; the full text of the proposed
rule or amendnent and a summary
thereof; a reference to the section or
subsection of the Florida Statutes or
the Laws of Florida being inplenented,
interpreted, or nmade specific.
(Enmphasi s suppl i ed)

9. Section 120.54(3)(a)(1l) specifically uses the term
“agency head” and requires “approval of the agency head” to
notice the intended action in the Florida Adm nistrative Wekly.

Subsection (3) is denom nated “Notices” and refers to the



procedural requirenments for noticing rules, including what the
noti ce should contain and when and where it nust be published.
This is the notice which nust be given in order that affected
persons may request a hearing to challenge the proposed officia
policy of the agency.

10. O her subsections of Section 120.54 pertain to the
conduct of the hearing. See § 120.54(3)(c), Fla. Stat. None of
t hese other sections use the term “agency head,” but rather
refer to the “agency.” For exanple, “the agency” shall schedul e
a public hearing and give affected persons an opportunity to
present evidence and argunent. § 120.54(3)(c)(1), Fla. Stat.
Such evi dence and argunent shall be considered by "the agency."
Id. The "agency" shall file the rule with the Secretary of
State. 8§ 120.54(3)(e). The only reference to "agency head," as
well as the only requirenent for rul emaking that nust be
performed by the agency head, is the approval of the proposed
rule prior to notice in the Florida Adm nistrative Wekly.

11. The legislative use of different terns in different

portions of the sane statute is evidence that different neanings

were intended. State v. Bradford, 787 So. 2d 811 (Fla. 2001);

See also Russello v. United States, 464 U. S. 16, 104 S. C. 296

(1983) ("[W here Congress includes particular |anguage in one
section of a statute but omits it in another section of the sanme

Act, it is generally presunmed that Congress acts intentionally



and purposely in the disparate inclusion or exclusion"); and

Dept. of Revenue v. Central Dade Ml practice Trust Fund, 673 So.

2d 899 (Fla. 1st DCA 1996)("the legislative intent may be
di scerned fromthe Legislature's election to use different words
to convey different neanings within a statute"). The use of the
term “agency head” in Section 120.54 clearly denonstrates that
approval of the | anguage or policy of the proposed rule or rules
is required since the Notice nust contain the rule s proposed
| anguage.

12. Reading Sections 20.05(1)(b), 20.05(1)(e),
20.121(3)(c), 120.54(3), 624.308(1), 627.0651 and 627. 331,
Fl orida Statutes, together nakes clear that only the Conmm ssion
is the agency head for purposes of rul emaki ng under Sections
120.536(1) and 120.54, Florida Statutes, of the Adm nistrative
Procedures Act, when inplenenting Sections 624. 308, 627.0651 and
627.331, Florida Statutes, and the other various sections of the
i nsurance code involved in these rules. Therefore, OR does not
have the authority to pronul gate rul es under Chapter 120,
Florida Statutes. One purpose of the process of rul enaking
under Chapter 120 is to afford an affected person the
opportunity to chall enge a proposed rule, approved by an agency
head, in a disinterested forumbefore the after-notice tine
period expires and the rule beconmes | aw. Because the Conm ssion

is the agency head for purposes of rul emaki ng, the Conmm ssion,



at a mninmum mnust approve the | anguage of any proposed rul e,
prior to its being noticed as a proposed rule as set forth in
Section 120.54(3)(a), Florida Statutes. Wthout such approval,
t he proposed rul e does not represent any official statenent of
potential agency policy.

13. In this case, the process used by OR does not obtain
t he approval of the Comm ssion, its agency head, until after the
Noti ce has been published. Wthout such approval, there is no
official statenment of potential policy fromthe agency. In
short, the process used currently by the Conm ssion and QR
forecl oses the opportunity for an affected person to challenge a
proposed official policy of an agency prior to such policy
having the effect of |aw because the agency head does not
approve the | anguage of the proposed rule until after the Notice
is published. This process also forces an affected person to
litigate | anguage whi ch has not been approved by the agency head
and, as occurred in this case, face potential notions to dismss
or notions for summary disposition for lack of ripeness based on
the fact the Comm ssion has not approved the | anguage of the
proposed rul es.

14. As indicated, the above-referenced statutes do not
prevent the Conm ssion from giving Respondent instructions to
assist in the devel opnent of a rule, but the Comm ssion nust

revi ew and approve the content of a proposed rule before

10



providing notice of its adoption. A general delegation of
authority to OR, through an agenda item to independently
devel op and give notice of adoption of proposed rules is
insufficient since it is each statement of potential policy that
nmust be approved. See 8 120.54(3), Fla. Stat. O necessity,
such approval is specific to each policy, or the agency head
wi Il not know what its |lower divisions are doing or what its
statenments of potential policy are.

15. The Legislature expressly made a decision to require
the Conm ssion to consider and approve proposed rules before a
notice of intended agency action is published. It is not
pl aci ng formover substance to require the Conmm ssion, as agency
head, to conply with these non-del egabl e rul emaki ng procedures.
Therefore, the agency has materially failed to followthe
appl i cabl e rul emaki ng procedures set forth in Chapter 120, in
violation of Section 120.52(8)(a), Florida Statutes, and the
proposed Rule is invalid because the proposed Rul es were noticed
for adoption w thout being approved by the Comm ssion. See also

AlU, et al. v. Dept. of Financial Services, et al. Case No. 04-

1540RP (The Comm ssion nust review and approve the content of a
proposed rule prior to the Notice being published in the Florida

Adm ni strative Wekly).
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DONE AND CRDERED this 11th day of August, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Janmes H Harri s,

Esquire
Jam e Metz, Esquire

Fl ori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 11th day of August, 2005.

Departnment of Financial Services
O fice of Insurance Regul ation

200 East Gaines Street

612 Larson Buil di ng, Room 645A-5

Tal | ahassee, Florida 32399

Cynthia S. Tunnicliff, Esquire
Brian A. Newman, Esquire
Penni ngt on, Mdore, W/ ki nson,
Bel| & Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095

Raquel Rodriguez, General Counse
Ofice of the Governor
The Capitol, Suite 209
Tal | ahassee, Florida 32399-1001
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Patricia d eason, General Counse
Departnment of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miniz, General Counse

Departnment of Fi nancial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Richard D. Tritschler, General Counse

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

THE NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency O erk of
the Division of Administrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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